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. Arising out of Order-in-Original: 88/Ref/Cex/APB/2016Date: 25.04.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bqd-111.

314lclcf5df ~ ~RtcllGl qJT '1l11 ~ t@T

Name & Address of the Appellant & Respondent

Mis. Lumen Magnetic Wires Ltd.

al{ anfh za r@ sar sits 3ra aar & at as za arr2 # uf zenRerfa ft
a+lg nIg er 3rf@rant at ar@ u guru 3m4ca IT ##ar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

11=fffi'f '{i'{q}l'< cpl"~&TUT~ :
Revision application to Government of India :
(1) a#tu sqraa zrcr sr@fzm , 1994 cBl" 't:lNT 3@T@ ~ ~ ~ l=frwlT * m lf
~ 'efNT cpl' \jlf_:efRT * ~~~ * 3@T@ galeru 3m4a 'ra fra, rdT,
f@a riau, lua f@mt, a)ft if5ic, ta tua, ira mf, { f@cat : 110001 cpl'
at srRt afe
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) uf ma cBl' m cB" lW@" # urah nR nrar fast 'l-JO;§Jlll'< 'llT ~ cf51xl(Ql4
lf m fcl5m 'l-jO;§Jltl'{ ~ ~ ~U;§Jlll'< lf l=fRYf ~ \i'f@ ~ l=fTTf lf, m fcn-m 'l-jO;§Jlll'< m~ lf
'i:fffi erg fcn-m cf51xl(Ql4 lf m fcl5m ·l-J0-s1i11x lf m l=fRYf a1 4Rau k hr g& st 1

(ii) In case of any loss of goods where the loss occur in ·transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) nd # are f@hat l, IT mr lf Pllltfaa l=fRYf tR m l=fRYf cB" fclP!l-JTOI lf~ ~e ,a 4 3Illc # fw: amiwt qra a fa4 r; zn var # Raffa
t, .
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outsicle India.

(c)
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cf ~ '3tcllci1 cBT '3tcllci1 ~ cfi :f@R cf) @lZ vll"~~~ cBT ~ % 3lR
~~ vll" ~ tTRT ~~ cf) :Jtl 1 ~cfj 3TTpR1, 3NIC1 cf) m tfTffif err x=r=n:r LR <:rr
~ # fcm=r~ (-.=f.2) 1998 ~ 109 m~~ TR "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ff1:f '3tlllc:;1 ~ (~) Pilll-Jlqe'1"i, 2001 cfi frmi, 9 cfi 3RfTm FclPlf<tt:c m "ffls<TT
zv- i at fit , hfa 3rat uf ark hf fetasalfta er-smsr ya
~~ ctr err-err ~ er Ufa 3ITTcR fcITT!T \i'IFIT ~, ~ w~ ~ ~- cpf

'.j-Ltll~~~ cfi 3RfTm l:IRf 35-~ if fr£~ "CJfJ" cfi :fIBR cfi x=JWr cfi w~ c?r3ITT"-6 ~ ctr ~
~ ft afezy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of A~count.

(2) Rfcl\l"J1 3ITTcR arer usf ics van v cal q) zn 6a a m m ~ 200/
~ :fIBR c#I" \JITq 3tR uni ica an ya Gala k snar st m 10001- ctr ~ :fIBR c#I"
\JITq I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zrc, #a€tr sari yca vi ara 3r@tu urnf@rawa ,Re 3rft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ff1:f '3t<-llci.-J ~~. 1944 c#I" l:IRf 35- uo~/35-~ cfi 3RJTm:
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affiaat qeaim ii@era ft mm #tr zrca,t sqra zrc ya at
a4l8tr zrrznf@era a6t f@gs q[8ant ave cifa • 3. 3TTx. • gm, { fl«4t at a
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to c::lassification valuation and.

(~) '3cfdR-!Rslct qRmc; 2 (1) cl) if ~ ~ cfim #t sr#, 3r4hatmi xfr"l-JT
yca, #€tr Ura gc vi hara oft6Rt ururferar (free) #t 4fa &tit 1frfacnr,
~t\l-Jcilcillci if 3it-20, #ea sRu arr3vs, aftr, ~t\l-Jcilcillci-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) aha sgra zgen (rat) Baral, 2001 #t err 6 siafa qua <v-3 feufRa
fag arr 3r41#tr nnf@awi 6 n{ 3fl # f@g rat= fa; mg 3mer #t a ufi ufe
'\l1""ITT~ ~ ctr +=rtrr , &fTGf c#I" ir 3it ana zza uifr q, 5 l zJT Uqk q t crITT
~ 1ooo/- ~ ~ 6T1fr I ui su zyca at +WT, &fTGf cBl" nit 3j Gama n u#fr
I 5 Gal IT 50 El aq "ITT at q; 5ooo/- #h hut ztf I uei sn zyc #t +WT,
&fTGf cti- it 3} Gana mu u#fl Eu, 50l ul U#a vnt & asi q; 1oooo/- #)
~ 6Pft I cBl" ~ '{-it\lllcb xftlfclx cf> Tr arf@a a rs # a isje st Wf[f I <l"5
~l3"x,~ cf> fcn"m .:rrfmr '{-1141.rJ Pleb IITTf cfi ~ c#I" mm cpf m

.-;
The appeal to the Appellate Tribunal shall .J:>.e{:fi(~1l:rJi:\;:;gci'Mruplicate in form. EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) R(,lles;~2Q9.fahd-'.$li?II be accompanied against
(one which at least should be accompanied by a f{eii Rrr,qoo)y:R~·.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand/ refund is!,\;l.pt0 5 La:e,:5 La<>Jq.]50 Lac and above 50 Lac
respectively in the form of crossed bank draft in\ fsl~?pr ~f.~~tt/~tgfstar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) . ·I1z1Ir ycn 3rf@fr 1970 Jen visit@er #t~-1 cI> 3TT'fl'TTi ~ ~~
sq 3rr4a zu pr snag zqenfenf ffu q@art 3mer ,ala #t va If tR
xt).6.50 trfr cpT .-lll.!.ll<i14 ~ ftcBc <¥IT~~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~~~ l=JTliCrlT cBl" firua are fi alt ail ft ezn 3naffa fur var t°
\iTI"t zyea, tu Una zre ya hara or@t#ta nznf@raw (raff@fer) frrwr, 1982 "If
ff2a I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise··& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar arcs, he4tr3Ta rca vi hara 3r41#hr 7f@rswr (gfra) #vf 3rfhaiamnai ii
3char3n sra 3f@fGr, «&gy Rt err 3s# 3iaafa facihzri€z-) 3f@0fun 2&g(2&¥ #t

.:)

i€IT 39) f@aria: s&.e,cg stRt fa=arr3f@fr , &&y Rt arr3a 3iafrhara at sfa #Rt
clllt~~cfi'I" ·rea-fr smr #Gr 3Garf?,arf fazrnr a 3iafa smr #r st arf
3rfRrzr rf@r zrmatswra3rf@rat
ace4tar senraviharaa 3iaifaajar far arr sra fRm en@a?

.:) .:)

(i) ~ 11-gl-~~~~

(ii) ~~cfi'I"~~~~
(iii) hale am fGumat a Gu 6 a 3iaafr 2zr a#

37atarfzg faz urr #5ranfa#tr (i. 2) 2af@fa+,2014 a 3car qf fatarf#hrqf@rat #
m:ra:r~~~va- ~cf>Tm-J:.irlffe~I
For an appeal to be filed before· the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax

·, under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sss.awR me.,~ anmr 47 3rhh qf@rawr aqr szi rea 3rzrar areaI qOs fclc11R.c1 lIT ill 1iTJT
f.tiv dfQ" llW<ff t- 1 o¾ W@1af tR" 3ITT"~~au-~ fclc11R.c1 lIT <'iGf q0st- 1 o¾ W@1af tR"~~~~I

.:, .:, .:,

(6)(i) In view of above, an appeal against this orde~.!;, _hall lie before the Tribunal on
payment of 10% of the duty demanded where dutygfduyadpenalty are in dispute, or
penalty, where penalty alone 1s m dispute. /;;:,~,/~>:;;::::~~,?;:,

Ii,, '( ":)-:_.:.·,.;. , .,_ '"_· ·.
# #s p%

j, - u, ' ' . '. > :ij 'I~<..,\ .}J .. ,, ,-·It, ~ '·,\ c · ,..·.\ ft, .. ....,,Vt\V '-? ~~-":',, ,_.)/' _I ')' ......... i'

\
. ·:,,o'- .... ··• /,;/J. ...___ . *
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4. Personal hearing in the matter was given on 17.01.2017. Shri Sanjay Aplriwala,

President of the appellant appeared for the same and reiterated the grounds of appeal. He

further stated that the issued involved in the instant case has already decided in favour of

them vide OIA dated 20.10.2016.

This appeal has been filed by Mis Lumen Magnetic wires Ltd, C-10, Electronic

Estate, Sector-25, Gandhinagar, Gujarat (for brevity-"the appellant") against order-in

original No.88/Ref/CEX/APB/2016 dated 25.04.2016 (hereinafter referred to "the

impugned order') passed by the Deputy Commissioner, Central Excise, Gandhinagar

division, Ahmedabad-III (hereinafter referred to as "the adjudicating authority').

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a
factory of the appellant.

0

V2(85)50/Ahd-lll/16-174

ORDER IN APPEAL

2. Briefly stated, the appellant has filed a refund claim for Rs.31,194/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable service involved is Freight Service. The

adjudicating authority, vide the impugned order has rejected the refund primarily on the

ground that the appellant being a manufacturer-exporter, the 'place of removal' was the

"port of export" for them; and that since these services were rendered upto the 'place of

removal', refund ought not to have been allowed in view of Sr. No. l(a) of notification

No. 41/2012-ST dated 29.6.2012, which states that the taxable services should have been

used beyond the 'place of removal', in order to qualify for rebate of service tax paid.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered. in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition of place of removal.

I

I
I
J
4
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6. The relevant excerpts of the notification No. 41/201-~;-sf.f:a=i,,e:;lfs,.follows:
Cs-;

Provided that-- @,
(a) the rebate shall be granted by way of ref und ofserve'ii;al@#he sfe@ea services.

le±( s 'de.±-. ..' 2±° "Ty- ') ,,, \'.5 ',- ., ,..,,J'.;f () 7
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Explanation. - For thepurposes of this notification,
(A) "specified services" means 

(i) in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export ofsaid goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export of said goods;

but shall not include any service mentioned in sub-clauses (A), (BJ, (BA) and (CJ of
clause (I) of rule (2) of the CENVAT Credit Rules, 2004;

(B) "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

Rules, 2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture of the excisable

goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the

excisable goods are to be sold after their clearance from the factory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/JCD/CFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the 'place of removal', for the export

of the said goods and which are not mentioned in sub-clauses (A) B) (BA) and (C) of

clause (D of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Deputy

l
I

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012,

were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below: /+.h3%RN,#8E±A
+B e/ ;- \4%4
{1 8 Alr::,,-1 ·.•,1 ":j]'

\-\"::: o·~;(·~., 2
, I-» c "cyen7k 6+oeoeareaass-as"



THE TENTH SCHEDULE
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Period of effect of
amendment
1" day of July 2012 to
2" day February,
2016.

(both days inclusive)

6

(b) clause (B) shall be
omitted

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substit uted,
namely:-
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manZ1facture of the said goods,
for their export; ";

In the said notification,
in the explanation

Amendment

(See Section 160)

G.S.R.5I9 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29 June,
2012}

Notification No

I 0. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of manufacturing, etc. would

thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notificationare met.In view of above discussed
a+ js:'

legal position, the impugned order holding that.-theservices?ihder consideration were{»a
\
?>_ . \: ,.,,y } } §f i

• "I· -\ av AN""'a5,a»"
&Iara

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month Ji-om the
date of commencement of the Finance Act, 2016.

160. (I) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service lax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (I) been in force at
all material times.
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rendered upto the place of removal, port being the place of removal - becomes

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned order

become non-est. Hence, the impugned order is set ·aside and allows the appeal. The case

is remanded to the adjudicating authority to decide the matter afresh, in view of the

foregoing discussion. ·/Jy,)2l.,,~
(Uma Shanker)

Commissioner (Appeal-I),
Central Excise, Ahmedabad

Date:23/ 02/2017
Attested

2wlg2
(Mohanan V.V)
Superintendent (Appeal-I)

4, Central Excise, Ahmedabad

BYR.P.A.D. ·

To
Mis Lumen Magnetic wires Ltd,
C-10, Electronic Estate, Sector-25,
Gandhinagar, Gujarat

Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-Ill
3. The Additional Commissioner (System), Central Excise, Ahmedabad-Ill

he Deputy/ Assistant Commissioner, Central Excise, Gandhinagar
Guard file. . .,.

6 PA ·«€ i'se
,-. 151··:\ ·' ... ··, AF I'» {" s +a\'-,\.,;~.~- -9,l .___,.

, O,-. .--»} "
k uols.mis




